Photographic  exhibit  R-5  depicts   the  guardrail  as  it appeared
when  it was  in disrepair,   and the  parties  agreed that the
photograph generally approximates   the  condition of  the guardrail
at  the  time  Inspector  Sarke  issued  the  citation   (Tr.   170) .

Inspector  Sarke's  narrative  description  of  location No.   1
on the  face of  the  citation  states  that no guardrail was
present  for  the  29   feet  adjacent  to  the drop-off.     It then
states  that  the guardrail  had  been dislodged.     It now seems
clear  to me that  the  inspector  treated  the dislodged poles
and  cables which made  up  the guardrail  as  if  no guardrail
existed.     In  short,   since  the  poles  or  pipes were not upright
and  the  cables  were  not drawn  taut  to  support  them,   the  inspector
obviously believed  that  the guardrail  in  that condition  was
inadequate.

As  pointed out  in my previous  summary decision in this
case,   the  term  "guardrail"   is not  defined by MSHA's regulations.
However,   in  its  decision  of January  21,   1983,   the Commission
stated 'that the protective purpose of  section  77.1605 (k),
insofar  as  berms  and  guardrails   are  concerned,   is  that they
are   "capable  of  restraining a vehicle".     In a footnote,   the
Commission  explained  the  phrase   "restraining a vehicle"   to
mean   "reasonable  control  and guidance of  vehicular motion".
Thus'/   given  the  facts  of  this case,   the question presented is
whether  the  existing  guardrail  at  the  time  the citation was
issued was  in  compliance with  the  requirements of  section 77.1605 (k)

Respondent's  assertion  that  it was  in  the process of
repairing  the  collapsed guardrail  at the  time of  the. inspection
IS  REJECTED as  an  absolute defense  to  the  citation.     Even if
the respondent  could  establish  this was  the  case,   I would  consider
this  fact  in mitigation of  the  penalty as an  indication of
respondent's  good  faith compliance  efforts.     However,  I  cannot
conclude  that the  respondent has  established  through any
credible  evidence  that  it was  in  the  process  of repairing the
guardrail.     I  accept  the  inspector's  credible  testimony that
he  saw no   such activity going on  at the  time of his inspection,
and my  finding  is  that no  such  activity was  taking place at the
time  of  the  inspection and  the  issuance of  the citation.

With  regard  to  the  actual  condition  of  the guardrail
at  the  time the  inspector  issued  his  citation,  the parties are
in  agreement that  it was  not as  originally  installed,     That  is,
it generally  looked  like  it appears  in photographic exhibit R-5.
Further,   Inspector  Sarke  indicated  that  the  drop-off over the
edge of  the roadway where  the guardrail was  located was  a
"straight  over-the-edge drop"  of  some  10  to  12  feet.     He
confirmed   that  the  guardrail  had  apparently become dislodged
because  of  erosion,   and he could not  state whether the corrected
guardrail  was  capable  of restraining  a  vehicle.                    .

1C3

.1cause Pratt continued to refuse to work after James Slone attempted
